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RECOMMENDED DECISION AND ORDER

This case arises under the employee protection provison of Section 519 of the Wendd | H. Ford
Aviation Invesment and Reform Act for the 21st Century, Public Law 106-181, 49 U.S.C. § 42121,
(“*AIR 21"or “Act”). This dtatutory provision, in part, prohibits an ar carrier, or contractor or
subcontractor of an ar carrier, from discharging or otherwise discriminating againg any employee with
respect to compensation, terms, conditions, or privileges of employment because the employee provided
to the employer or Federa Government information reating to any violation or dleged violaion of any
order, regulation, or andard of the Federd Aviation Adminigtration (“FAA”) or any other provison of
Federd law rdating to ar carrier safety.



Procedural Background

OnJdune 28, 2000, Mr. WilliamPeck filed acomplaint witharepresentative of the Secretary, U.S.
Department of Labor (“DOL"), dleging that Idand Express had terminated him fromemployment because
he had contacted the FAA onMay 15, 2000 and indicated that Idand Express was not performing timey
ingpections on its aircraft. OnApril 26, 2001, the Regiond Adminigtrator for the Occupationa Safety and
Hedth Adminigration (*“OSHA”), DOL, who investigated Mr. Peck’s complaint, notified the parties that
she found no merit to the complaint. Specificdly, the Regiond Adminigrator determined that Idand
Express had no knowledge of Mr. Peck’ s protected activity a the time he wasterminated. Instead, based
on an independent contractor’s finding upon inspection of the company’s arcraft and its maintenance
records that the plane had not been maintained in compliance with FAA standards since February 2000,
Idand Express terminated Mr. Peck’s employment as the Director of Maintenance for the company’s
aircraft on May 15, 2000. On June 16, 2001, in response to the Regiond Adminigtrator’s notice, Mr.
Peck objected to the stated findings and requested an adminigtrative hearing.

Pursuant to a Notice of Hearing, dated July 5, 2001, | set a hearing date of August 2, 2001 (ALJ
1).! However, on July 30, 2001, due to the withdrawal of the Respondent’s counsd, | continued the
hearing until September 20, 2001 (ALJ2). On September 20, 2001, under the provisions of 49 U.S.C.
842121 (b) (2) (A),? | conducted a hearing in Fort Lauderdale, Florida. Mr. William H. Peck and Mr.
Brian R. Kopelowitz (Respondent’ snew counsdl) were present. A representativefor DOL did not attend
the proceeding.

Complainant’s Statement of the Case®

Asthe Director of Maintenancefor Idand Express' aircraft, Mr. Peck had to accomplishan FAA
regulatory-mandated ingpection of the plane after every 60 hours of flying time. In the early part of May
2000, based onhisknowledge of the plane’ sschedule, Mr. Peck asked for the aircraft’ sactua flyingtime
50 he could ensure atimely ingpection. When the company’ s Director of Operations did not give him the
requested time, Mr. Peck did his own caculation and became concerned that the plane may be flown
beyond the 60 hour threshold for the next ingpection. Consequently, inthe early morning of May 15, 2000,
Mr. Peck called an FAA inspector and requested her hep in determining whether the arcraft was over-
flying the maintenance ingpection point. In response, on the same day, the FAA inspector did aramp
ingpection of the arcraft and its records. After the ingpection, with the company chief pilot present, the

LThe followi ng notations appear in this decision to identify specific evidence: CX - Complainant exhibit; RX
- Respondent exhibit; ALJ - administrative law judge exhibit; and, TR - Transcript of hearing.

%At the time of the hearing, the Secretary, U.S. Department of Labor, had not yet published implementing
regulations concerning proceedings under AIR 21. Consequently, | utilized the provisionsin 29 C.F.R. Part 24,
Procedures for the Handling of Discrimination Complaints under Federal Employee Protection Satutes.

3TR, pages 24 to 30, 37 t039, and 289 to 294, and September 22, 2001 written summary.
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FAA inspector cadled Mr. Peck withthe aircraft’ sflignt time. Mr. Peck then spokewith the chief pilot who
indicated the aircraft needed some maintenancework sincethe FAA found some discrepancies. Two days
later, the Idand Express terminated his employment as the company’ s Director of Maintenance as of May
15, 2000.

Due to the timing of his termination in relation to the FAA inspection and the presence of the
company chief pilot when the FAA inspector called Mr. Peck on May 15", Mr. Peck assarts his
terminationat about the sametime was not just a coincidence. Hewas separated from hisemployment due
to his complaint to the FAA and not the purported unwarranted maintenance recommendation Idand
Express has presented as one the judtifications for his termination.

Stating August 1999, Mr. Peck received a pay check from Idand Express for aircraft
maintenance. But inthe soring of 2000, due to the company’ s financid problems, Mr. Peck indicated he
did not need asdary aslong as they shared ahanger. Therewasno contract setting out, or changing, their
relationship.

If Mr. Peck prevailsin hisproving hiscomplaint, he does not desire to return to work with Idand
Express. Instead, he seeks compensatory damages equal to hislost salary withldand Express a his usud
$1,000 weekly sdary, plusinterest and litigation expenses.*

Respondent’s Statement of the Case®

Mr. Peck’s attempt to seek whidle blower protection and relief under AIR 21 falls for severa
reasons. Firgt, and principaly, Idand Express had no knowledge of Mr. Peck’s complaint to the FAA.
Since the FAA does random ramp inspections, the fact the FAA conducted an inspection of the Idand
Express aircraft on May 15th did not give the company any reason to believe Mr. Peck, or anyone, had
made a complaint. Consequently, when Idand Express terminated Mr. Peck, the company had no
knowledge of his protected activity.

Second, Mr. Peck wasfired for anumber of legitimate reasons unrdated to his complaint to the
FAA. By May 2000, the relationship between Mr. Peck and Idand Express had deteriorated badly.
About that time, on May 15th, not trusting Mr. Peck’ s finding that the aircraft needed expendgve cylinder
replacement, the company had an independent aircraft mechanic ingpect the plane. This maintenance
expert advised that the aircraft’s cylinder’s were fine and did not need replacement. At that point the

4Mr. Peck also sought permission to seek punitive damages. However, such relief is not an available
remedy under AIR 21. See49 U.S.C. §42121 (b) (3) (B). In addition, due to his concerns about the financial viability
of Island Express, Mr. Peck requested that the officers, owners and shareholders of Island Express be held
personaly liable. | simply note that the named air carrier in this case is Safe Air International, Inc., d/b/alsland
Express and any subsequent compliance issues that may result from my Recommended Decision and Order are
brought before, and resolved by, an appropriate U.S. District Court. See49 U.S.C. § 42121 (b) (6).

5TR pages 30 to 37 and 294 to 298.



operators of Idand Express concluded they could no longer trust Mr. Peck asthar maintenancechief. As
aresult, the company sent Mr. Peck aletter terminating his services.

Third, after February 2000, Mr. Peck redly was not evenan employee of Idand Express. Instead,
based on an arrangement between Mr. Peck and Idand Express, he worked as anindependent contractor
providing maintenance service to Idand Express in exchange for his use of a hanger provided by Idand
Express. So, on May 15, 2000, Idand Express smply terminated his services as an independent
maintenance contractor.

Ultimatdy, because Mr. Peck has faled to prove that Idand Express didn't know about his
protected activity, the reason they fired himisirrdlevant. Absent proof of the employer’s knowledge of
the FAA complaint by Mr. Peck, his discrimination complaint under AIR 21 fails. In addition, Idand
Expresshasdemonstrated by clear and convincng evidence that it had independent grounds for firing Mr.
Peck. Consequently, Idand Express requests that in addition to the denia of his clam, Mr. Peck be
ordered to pay attorney fees and costs as authorized by AIR 21. Findly, even if Mr. Peck proved his
complaint, hisrdief islimited to haf the space of the hanger that he shared with Idand Express.

| ssues?

1. Whether the Complainant, Mr. WilliamPeck, was an employee of the Respondent, Idand
Express, on May 15, 2000.

2. Whether the Complainant, Mr. William Peck, engaged in a protected activity under AIR
21 on May 15, 2000.

3. If the Complainant, Mr. William Peck, engaged in aprotected activity as an employee of
the Respondent, 1dland Express, whether the Respondent was aware of the protected
activity and the protected activity contributed inpart to the decision by the Respondent to
terminate the services of the Complainant.

4, If the Complainant, Mr. William Peck, establishes aprima facie case of aviolationof the
employee protectionprovisons of AIR 21, whether the Respondent, Idand Express, has
demonstrated by clear and convincing evidence that it would have terminated the
Complainant, even in the absence of the protected activity.

®Asan early response to Mr. Peck’ s discrimination complaint, 1sland Express former counsel asserted that
Mr. Peck’s complaint was untimely (CX 5). However, 49 U.S.C. § 42121 (b) (1) allowsan individual 90 days after an
alleged violation of AIR 21 to fileacomplaint. Since Mr. Peck filed his complaint with DOL on June 28, 2000 and
OSHA natified him on July 27, 2000 that an investigator had been assigned to his complaint (CX 2), the timeliness of
Mr. Peck’s complaint is not an issue.
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5. If the Respondent, Idand Express, presents clear and convincing evidence of alegitimate
moative for terminating the services of the Complainant, Mr. William Peck, whether the
Complainant establishes by the preponderance of the evidence that the Respondent
retaliated againgt him for engaging in protected activity.

6. Whether the compliant under AIR 21 by the Complainant, Mr. William Peck, was
frivolous or brought in bad faith.

Preliminary Evidentiary I ssues

Mr. Peck attached to his writtenclosing argument, dated September 22, 2001, three documents
that he requested | consider. Thefirst document contained apagefrom hisprevioudy admitted exhibit, CX
10, with two highlighted portions. Since CX 10 is dready in the record, |1 will not admit the newly
submitted document. | will just consider the highlighted sections as part of Mr. Peck’s closing statement.
| have marked the attached, highlighted documented as CX 18, offered post-hearing, not admitted.

Mr. Peck dso attached a copy of the Floridalaw concerning private whistle blower actions for my
consderation. However, at the concluson of the hearing, | kept the record open for the sole purpose of
providing Mr. Kopelowitz with the opportunity to obtain a deposition from an OSHA investigator
concerning the chronology of this case as set out in CX 9 (TR, pages 13 to 18, and 298 to 300).” Other
than that one exception, the record closed at the end of the hearing. As aresult, | will not admit, nor
consder, the Floridawhistle blower provisions. | have marked the document as CX 19, offered post-
hearing, not admitted. | adso note the Horida law haslittle, to no, relevance in this proceeding conducted
under a Federd whistle blower protection statute.

Fndly, Mr. Peck submitted withhis dosng commentsaletter fromthe FAA inWashington, D.C.,
dated September 13, 2001, gtating that as a“preliminary finding” the FAA’sinvestigation of Mr. Peck’s
complaint established that a violation of an order, regulation or andard of air carrier safety “may have
occurred.” Asaresult, the FAA wastaking “ appropriate corrective or enforcement action concerning this
matter.” At first pass, snce the letter is dated September 13, 2001 and the record had essentiadly closed
at the end of the September 20™ hearing, this letter facesthe same procedura exclusion hurdle facing the
Floridawhistle blower statute submission.

However, | will admit the document for two reasons. First, Mr. Peck asserts that he did not
recaive the letter until the day after the hearing. Since he did not receive the letter in time to present it at
the hearing, | will not pendize him for the late arriva of the letter. Second, Mr. Peck sent Mr. Kopelowitz

In light of a pre-hearing motion submitted by DOL to quash Mr. Peck’ s subpoena of an OSHA investigator
(which | received just before the hearing started and did not act upon) (ALJ5), | doubted the attempt to obtain a
post-hearing deposition of an OSHA investigator would be successful (TR, page 16). Since Mr. Kopelowitz did not
submit a post-hearing deposition, | assume my doubt was correct.
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a copy of his September 22, 2001 correspondence with attachments. To date, | have received no
objection from Mr. Kopeowitz concerning the admissonof the FAA letter. Accordingly, the September
21, 2001 from the FAA to Mr. Peck is marked and admitted as CX 20.

Summary of Documentary Evidence and Testimony

My decison in this case is based on the sworn testimony presented at the hearing and following
documents admitted into evidence: CX 1to CX 17 and CX 20, and RX A toRX E.

Complainant’s Case
Documentary Exhibits

CX 1 - In hisdraft statement to the OSHA investigator, Mr. Peck advised that he was named as
the Director of Maintenance for Idand Express and paid aweekly salary from August 1999 until a few
months before May 2000. At that time, he entered into a*“business reationship” with Idand Express by
sharing hanger space withthe company at the local airport where he conducted his own persona business.
He had been accomplishing regular maintenance on a Cessna 402 with his last ingpection completed on
May 3, 2000. Heinformed Mr. Md Gordon that the aircraft would become due for maintenance by mid-
May and that he believed the arcraft was running too many hours beyond the FAA regulations without
proper maintenance. When Mr. Gordon did not respond, Mr. Peck called the Fort Lauderdale FAA office
on May 15, 2000 and complained that the arcraft was unssfe because it was not getting proper
maintenance. The FAA inspected the aircraft on May 15, 2000. Mr. Peck worked two more days and
then recelved aletter on May 17, 2000 indicating Idand Express terminated his maintenance services as
of May 15, 2000.

CX 2 - duy 27, 2000 letter from OSHA Supervisory Investigator to Mr. Peck informing imthat
Mr. Clarence Kugler will investigate his complaint.

CX 3 - Mr. Peck’s August 7, 2000 letter to Mr. Kugler. Mr. Peck indicated he started working
for Idand Express as the Director of Maintenance in August 1999 with aweekly sdary of $1,000. He
found the company’s maintenance department “rampant with inefficiencies’ but turned the department
around. Following Idand Express eviction from their maintenance area a Fort Lauderdale Internationa
Airport in October 1999, Mr. Peck met with company offidds and agreed to share hanger space with
Idand Express and aso pay a percentage of labor and utility expenses to supplement the overhead. He
loaned I1dand Express $5,000 to secure the hanger and office space. The loan was paid off eventudly.

During his last few months as Director of Maintenance, the company only operated one aircraft,
a Cessna 402 C. Heworked hard to keep that one aircraft flying. When the aircraft needed extensive
maintenance, Mr. Peck received a hogtile response but the company complied. During a May 3, 2000
routine “B” ingpection, Mr. Peck identified severd mechanical deficiencies that needed correction.
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Eventudly, the chief pilot agreed that the deficiencies would be addressed at the upcoming 60 hour phase
ingpection. About mid-May, based on his knowledge of the average daily use of the aircraft, Mr. Peck
became concerned that the aircraft would be operated past the ingpection duetime. After hefaledto get
adefinitive response fromMr. Gordon, the Director of Operations, Mr. Peck called anFAA inspector on
May 15, 200. By 11:30 am. the same day, the FAA inspector, Ms. Ferrara, had inspected the aircraft,
determined it needed several repairs, stopped the aircraft from carrying paying passengers and caled Mr.
Peck to informhimof the current flignt hour meter reading and the conditionof the aircraft. The company’s
chief pilot then spoke with Mr. Peck and he told the chief pilot to bring the aircraft to Fort Lauderdae
Executive Airport for the necessary maintenance. However, theaircraft never arrived. Without any further
communication, he received notice of his termination by 1dand Express on May 17, 2000.

Consequently, Mr. Peck dleged aviolationof the whigtle blower protectionprovisons of AIR 21.
He sought back wages, wages for employees who had serviced the Idand Express aircraft, and
reimbursement for parts ingtalled on the aircraft totaling $31,800.31.

CX 4 - Mr. Kugler's September 5, 2000 letter to Mr. Peck indicatingthat 1dand Express asserted
Mr. Peck was not its employee whenit severed itsconnectionwith All Aerotech, Inc. Mr. Kugler asked
for Mr. Peck’ s dates of employment.

CX 5 - Mr. Kugler's September 6, 2000 letter to Mr. Peck indicating that he intended to
recommend that the AIR 21 case be dismissed as untimely. This exhibit so contains Mr. Lawrence
Metsch's September 1, 2000 letter to Mr. Kugler. At thistime, Mr. Metsch was counsd for Safe Air
Internationdl, Inc. doingbusinessasldand Express. He asserted that Mr. Peck was not employee of 1Sand
Express on May 15, 2000, and he had not submitted his OSHA complaint within 30 days of the aleged
incident on May 15, 2000. According to Mr. Metsch, the employer-employee relationship terminated on
December 31, 1999. Starting January 1, 2000, Mr. Peck “ served as anindependent aircraft maintenance
contractor for, and Director of Maintenance of, Idand Express” The independent contractor relationship
was terminated by Idand Express on May 15, 2000. Asfurther proof, Mr. Metsch observed that Mr.
Peck, as Presdent of All Aerotech, had placed a corporate mechanic’ slienon the Idand Express’ arcraft
for installed parts and labor on August 15, 2000. Also, based on an incident date of May 15, 2000, Mr.
Metsch assented Mr. Peck’s claim was untimely.

CX 6 - Mr. Peck’s September 22, 2000 letter to U.S. Senator Connie Mack, explaining his
gtuation, frugtration with the OSHA investigative process, and the circumstances surrounding his vist by
an FBI agent concerning an dleged threat Mr. Peck made to Mr. Kugler. Mr. Peck formaly charged
OSHA with violating his “condtitutiona rights. . . right to due process. . . and using the FBI to harass and
inimidate” him.

CX 7 - Mr. Kugler’s October 2, 2000 |etter to Mr. Peck explaining the status of his case.



CX 8- Mr. Peck’s October 5, 2000 response to Mr. Kugler refuting that his satus with Idand
Express had changed on December 31, 1999. If that had been the case, thenldand Express should have
notified the FAA of a change in their approved maintenance plan. But the company sent no such
notification. In addition, the May 15, 2000 termination letter names only Mr. Peck and not his company.

Since it appeared another company might buy out Idand Express, Mr. Peck stayed on as the
Director of Maintenance with the company after February 2000 inthe same employee status. The parties
understood that he would be compensated in the future for the service he and his company provided to
subsdize Idand Express pending the take over by another company. Attached to hisletter wasacopy of
the May 15, 2000 letter from Idand Expressto Mr. “Bill Peck.” formaly notifying him thet asof May 15,
2000 the company no longer required his services as Director of Maintenance. The letter was Signed by
Ms. Mayra Horna, with a copy to Ms. Ferrara.

Fndly, Mr. Peck attached severa pay stubsfromDecember 30, 1999 to February 10, 2000 from
Safe Air Internationd, Inc. to Mr. Peck, showing typica employee withholding and deductions. The last
pay stub, dated February 10, 2000, shows deduction for “federd withholding, social security employee,
and medicare employeg’ taxes.

CX 9 - November 7, 2000 cover letter and attached chronology from Mr. Kugler to Mr. Peck.
Mr. Kugler inquireswhat monetary lossMr. Peck suffered since he stopped receiving asaary in February
2000 and Idand Express was not paying the hanger rent. The chronology shows Mr. Peck received his
first pay check from Safe Air Internationa, Inc. on August 13, 1999 for $1,000 covering the period July
31, 1999 to August 6, 1999. On October 28, 1999, Mr. Peck loaned Idand Express $5,000 so that the
company could purchase hanger space. On November 1, 1999 Mr. Peck and Idand Express moved into
the new hanger location. According to Mr. Peck, he agreed his new company, All Aerotech, would pay
Idand Express one-third of its business revenue it earned in the hanger. Mr. Peck would remain Director
of Maintenance of Idand Express. February 10, 2000 documents the last paycheck to Mr. Peck as an
employee of Idand Express dthough he remained ontheir books asthe Director of Maintenance. On May
3, 2000, Mr. Peck raised his concern about phase inspections withcompany officids. On May 15, 2000,
Mr. Peck caled the FAA withacharge the company’ sarcraft records may be atered. On May 17, 2000
Idand Expresswasinformed that the company was behind in rent by over $5,000 and faced eviction. On
the same day, Mr. Peck and Idand Express sgn amemorandum in whichldand Expressagreed to vacate
the hanger by May 31, 2000 in exchange for Mr. Peck’simmediate return of al log books and records
related to the company’ s aircraft to Mr. Gordon. On May 17, 2000, All Aerotech billed 1dand Express
$31,813.35. And, findly on the same day, Mr. Peck received his termination notice. On May 18, 2000
Idand Express was informed that a lien would be imposed for overdue hanger and fue bills. Atthesame
time, Mr. Peck was able to lease the hanger provided Idand Express vacated the premises. Mr. Peck filed
his discrimination complaint with OSHA on June 28, 2000. Findly, on August 15, 2000, Mr. Peck, as
Presdent of All Aerotech, Inc. filed aclaim of lien againgt Idand Express for parts and |abor.



CX 10- Regiond Adminigtrator’s April 26, 2001 letter notifying Mr. Peck that OSHA found his
complaint had no merit essentialy because Idand Express had no knowledge of his protected activity a
the time they terminated his services as Director of Maintenance.

CX 11 - On June 16, 2001, Mr. Peck objected to the OSHA findings and requested an
adminidrative hearing.

CX 12 - Ms. Ferrara sAugust 9, 2000 memorandum advising completion of her investigaioninto
Mr. Peck’s May 15, 2000 complaint concerning Safe Air Internationd overflying an ingpection and
possibly tampering with the flight time meter. The letter is accompanied by an investigation file. Ms.
Ferraraindicated that as aresult of overflying aningpection, enforcement actionwastakenagang Safe Air.
The invedtigation file shows the FAA informed Mr. Gordon, Director of Operations for Safe Air
Internationd, Inc. that the May 15, 2000 ramp inspection of thar arcraft disclosed numerous
discrepancies. By June 1, 2000, Ms. Ferrara concluded the aircraft had over flown the “ 120" ingpection
by 3.2 hours.

CX 13 - Ms. Fearrara's December 8, 2000 enforcement package. In her report, Ms. Ferrara
determined Safe Air International had operated its aircraft 3.1 hours with an ingpection overdue violating
severd provisgons of the FAA regulations. She dso observed that Mr. McHugh, acertified FAA arframe
and powerplant mechanic who disclosed the overflight ina June 5, 2000 letter, wasnot fully awvare of Safe
Air International’ s aircraft inspection program. Further, a review of the aircraft records showed that
following a“B” ingpection on May 3, 2000, with the aircraft hour meter reading 6122.7, the next “C” 60
hour inspection due on the aircraft at 6182.7 hours. However, that inspection was not accomplished until
May 19th when the aircraft registered 6185.8 hours.

CX 14 - October 28, 1999 promissory note of a personal loanof $5,000 fromMr. Peck to Idand
Express/Safe Air Internationd, Inc.

CX 15 - May 15, 2000 letter from Idand Express terminating Mr. Peck as the Director of
Maintenance.

CX 16 - Handwritten list of 27 aircraft maintenance deficiencies.

CX 17 - Memorandum acknowledging aMay 17, 2000 agreement between Mr. Peck and Ms.
Mayra Hornathat 1dand Express agrees to vacate the hanger in exchange for Mr. Peck’s return of the
record on Idand Express’ aircraft.

CX 20 - September 13, 2001 letter to Mr. Peck from the FAA indicating Mr. Peck’s complaint
established a violation of an FAA order, reguldion, or ar carrier safety standard. Mr. Peck was aso
informed that the FAA was taking appropriate corrective or enforcement action.



Sworn Testimony

Ms. Jean Ferrara (TR, pages 47 to 87)

Ms. Ferrara is an airworthiness inspector and assistant principa maintenance ingpector who has
worked for the FAA for twelve years. According to her documentation (CX 12 and CX 13), shereceived
atdephonic complaint onMay 15thfrom Mr. Bill Peck, Director of Maintenance for Idand Express/Safe
Air. In the conversation, Mr. Peck expressed his belief that someone may have tampered withthe Hobbs
meter® on the Iand Express aircraft. Mr. Peck was also concerned about the aircraft’s next mandatory
ingpection and maintenance. Accordingto Mr. Peck, the last recorded flight time he received was 6164.7
hours on May 10th. The next required maintenance ingpection was due in 18 flignt hours and since the
arcraft flew about sx hours a day, Mr. Peck was concerned that the aircraft may be overflying its next
scheduled maintenance.

Because Idand Air was engaged intransporting commuters, Ms. Ferraraimmediately responded
to Mr. Peck’ scomplaint. After checking the flight schedule and noting that the aircraft was available, Ms.
Ferraraand an avionic ingpector went out to the aircraft and conducted aramp inspection. The Cessna
arcraft was located at the Fort Lauderdale International Airport (“Internationa Airport”), where Idand
Express usudly picked up passengers. During the ramp ingpection, they examined the aircraft’ s exterior,
interior, maintenance log with recorded flight times, and Hobbs meter. Upon examination, the ingpector
found severa maintenance discrepancies that required correction. These discrepancieswere unrelated to
Mr. Peck’ scomplaint. The Hobbs meter reading was 6177.2 hours, whichmatched the Sarting flight time
recorded in the maintenance log for the start of May 15th

After the ingpection, Ms. Ferrara went into the Idland Expressticket office and spoke with Mr.
Peck to inform him about the maintenance deficiencies. Shetaked to him because he wasthe Director of
Maintenancefor Idand Express. When Mr. Peck asked her about the Hobbs meter, Ms. Ferraraindicated
that the meter had beeninspected; however, the inspectors found other maintenance problems that needed
atention. At the time she spoke to Mr. Peck, Mr. Lucian Horna, the chief pilot for Idand Express, was
present in the office. Also, whilein the office, Ms. Ferraraaso spoke by telephone withMr. Mel Gordon
about the maintenance problems.  She did not tell him how she happened to be there to conduct the

ingpection.

Upon her return to her office, Ms. Ferrara' s immediaie concern was the noted maintenance
discrepancies.  She was concerned about whether the aircraft was sufficiently airworthy to carry
passengers.  Consequently, she first wrote a letter to Idand Express about the discrepancies and
documented the results of the inspection. Then, Ms. Ferrara turned to the issue of overflying an FAA
required ingpection. To verify the accuracy of the flight times recorded on the Hobbs meter and in the

8Ms. Ferrara explained that the Hobbs meter on an aircraft records flight time, in terms of engine time or
propeller time, and is used in amanner similar to an automobile odometer.
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maintenancelog, Ms. Ferraraattempted to obtain arecord of the aircraft’ s flights from the U.S. Customs
Service. However, even with those records, she was unableto verify that on May 15th, theldand Express
arcraft had overflown its mandatory maintenance ingpection, since its recorded flignt time was 6177.2
hours and the maintenance inspection was due at 6182.7 hours of flight time.

About aweek later, Ms. Ferraradid receive noticefromMr. Terry McHugh, the new Director of
Maintenancefor Idand Express, that they had overflown arequiredinspectionabout two days later. When
the aircraft received the ingpection on May 19th, it had overflownthe due time by 3.1 hours. Ms. Ferrara
examined her documentation again and determined the company overflew the next required maintenance
ingpection by about that amount. The overflight occurred sometime between May 15thand May 19th.
In light of the investigation and Idand Express admisson, Ms. Ferrara initisted an enforcemernt report
concerning Idand Express. At the time of the hearing, Ms. Ferrara was unable to comment on the status
of the enforcement action.

Ms. Ferrarawas unable to verify the tampering complaint. In her ingpection of the Hobbs meter,
Mr. Ferrara did not ingpect the connection lines for evidence of tampering.

Around June 29th, Ms. Ferrarareceived aphone cal from the OSHA investigator, Mr. Clarence
Kugler about the whistle blower complaint.

Although previoudy, an enforcement history had existed concerning Idand Express/Safe Air, no
enforcement actions were brought againgt the company from August 1999 through May 15, 2000, while
Mr. Peck was Director of Maintenance.

Idand Expressisan commercid ar carrier that fliespaying passengers. Consequently, compliance
with FAA mandated periodic maintenanceinspectionsisaflying safety factor. In her contacts with Idand
Express, Ms. Ferraradid not observe muchinteractionbetweenMr. Peck as Director of Maintenance and
Mr. Gordonas Director of Operations. Although some leeway may be authorized in the timing for some
FAA required maintenance work, there is no 10% authorized variation for the regulatory 60 hours
mai ntenance ingpections.

The FAA and Ms. Ferrararoutingy conduct ramp ingpections. Between August 1999 and May
2000, Ms. Ferara had conducted about half a dozen inspections of the Idand Express aircraft.
Conseguently, her arrival on May 15" to conduct aramp inspection of the Idand Express aircraft would
not indicate that she had recelved acal fromMr. Peck. Ms. Ferraradid not tell anyone at Idand Express
that Mr. Peck had called to make a complaint.

Mr. Mdvin Gordon (TR, pages 90 to 125)

Mr. Melvin Gordon was the Director of Operations for Safe Air Internationa, doing business as,
Idand ExpressinMay 2000; he started working for the company in September 1999 and left in December
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2000. Inthat capacity, Mr. Gordon' sresponsibility was to coordinate the entire operation of the aircraft,
including necessary maintenance. Part of that communication involved providing copies of the aircraft’s
flight logs to the Director of Maintenance on adaily bass. Around May 10, 2000, Mr. Gordon believes
he was supplying Mr. Peck the necessary information through the daily flight logs.

When non-routine maintenance needed to be conducted, Mr. Peck would contact Mr. Gordon.
Onone occasion, Mr. Gordon, Mr. Peck, Ms. MayraHorna, owner of Idand Express, and the chief pilct,
met to discuss the necessity of repairing alanding gear trunnion.

Mr. Gordondid not ever receive acomplaint fromMr. Peck about the Hobbs meter. Mr. Gordon
did have problems recaiving the flight logs in a timely manner. Each day, the pilot would produce the
arcraft log sheet in three copies. One copy stayed in the aircraft; one copy went to Mr. Peck as the
Director of Maintenance; and, the third copy went to Mr. Gordon as the Director of Operations. Mr.
Gordon did not always receive his copy daily.

When the aircraft was not flying, it was ether at International Airport or the Fort Lauderdae
Executive Airport (“Executive Airport™). Mr. Peck and the maintenance hanger werelocated at Executive
Airport. Theaircraft flew passengersout of Internationa Airport. Mr. Peck only had accessto the aircraft
when it was at Executive Airport, which was about 60% of the time.

Mr. Gordon was not happy with Mr. Peck’s performance because he felt left out of the
maintenance part of the operation. Hisrelationship with Mr. Peck was not working out. Starting about
amonthbeforethe termination, Mr. Gordon was locked out of the maintenance hanger hdf the time and
couldn’t check the maintenance status board. Mr. Gordon did not inform Mr. Peck, either in writing or
verbaly, that Idand Express was unhappy with his work. Mr. Gordon noted that since he was not a
mechanic, he had to rely onMr. Peck’ sexpertise. At one point, at least two investors were interested in
buying out Idand Express. He does not recall tdling the investors anything about Mr. Peck. Mr. Dave
Bettencourt is the owner of the Idand Express aircraft. Heleasesthe aircraft (tail number “ N108GP’) to
Idand Express. The arcraft flew about 120 hours a month.

Asthe Director of Operations, Mr. Gordon had apart in the termination of Mr. Peck’s services.
Mr. Peck had informed the company that the aircraft needed new cylinders, with an associated cost of
$6,000 to $7,000. Just a month prior, Mr. Peck had replaced some of the aircraft’s twelve cylinders.
Since it was unusud to replace cylinders so soon, Mr. Gordon could not beieve the aircraft needed
cylindersagain. So Mr. Gordon suggested having the aircraft inspected by an independent mechanic at
OpaLockaAirport. The aircraft flew in the morning of May 15th from Executive Airport and then the
chief pilot flew it to Opa-Locka Airport at the end of the day. The chief pilot informed Mr. Gordon that
the FAA found afew write-ups earlier in the day, but they were not in the aircraft discrepancy log.

At Opa-L ocka Airport, three mechanics, Mr. Terry McHugh, Mr. Richard Mullen, and his son,
informed Mr. Gordonand Mr. LucianHornathat the cylinderswere dl withintolerance. Mr. McHugh aso
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did an overdl ingpection of the aircraft and found alot of necessary maintenance had not been performed.
In particular, hoses in the engine compartment werefrayed. Asaresult of Mr. McHugh' singpection, Mr.
Gordon grounded the aircraft from May 15thto May 19th for the necessary correction of write-ups and
repairs. Mr. Peck was not informed of the discrepancies discovered by Mr. McHugh. The company did
not want to fly the aircraft back to Executive Airport for hisevauation. In addition, Mr. Peck and Idand
Express did not see eye to eye. The last time the arcraft flew prior to May 19thwas May 15th. Mr.
McHugh was hired as the Director of Maintenance after Mr. Peck |eft.

Based onthis experience, Mr. Gordon suggested to Ms. MayraHornathat sheterminate Mr. Peck
as the Director of Maintenance. At the time they decided to terminate Mr. Peck, neither Mr. Gordon nor
Ms. Horna knew about hisFAA complaint. Mr. Gordon only became aware of the FAA complaint afew
days before the hearing. Both Ms. Horna and Mr. Gordonhad the authority to terminate Mr. Peck. Mr.
Peck was informed of the termination by |etter.

Mr. Gordonwasnot aware that the aircraft had overflown arequired maintenanceinspectionphase
point. Hewas surprised to learn of that problem at the hearing.

Mr. Mark Chestnut (TR, pages 126 to 135)

Mr. Mark Chestnut, who has extensive experience with commercia aviation, wascdled in asa
consultant by an individud interested in buying Idand Express. From the end of February 2000 through
April 2000, Mr. Chestnut evauated the Idand Express operation and he determined the company had
severd problems. Notably, the company was poorly managed and under-financed. Due to the financid
gtuation, Idand Expresshad difficultyobtaining aircraft partsand falled to pay itshanger rent. An offer was
made to the principa shareholder of Safe Air Internationd to buy Idand Express. Mr. Lucian and Ms.
Mayra Hornawould remain, but the company would come under new management. Mr. Peck seemed
anxious to see the buy-out completed. At that time, he appeared to be buying the aircraft parts and
providing the maintenance labor. The offer included the payment of $15,000 in back hanger rent. Mr.
Chestnut found the process frudtrating and eventudly the offer was withdrawn.

Mr. Gregory Peck (TR, pages 135 to 147)

Mr. Gregory Peck isMr. Peck’s son. He works with hisfather at All Aerotech. When hisfather
started working for Idand ExpressinAugust 1999, Mr. Gregory Peck was a part-time employeefor Idand
Express. At times, he had problems getting his pay from Idand Express. Later, he worked for All
Aerotech.

The maintenance status board displays the Hobbs time for arcraft and the associated required
maintenance duetimes. To get accurae flight times, they needed to seetheflight loginthe aircraft. Other
than periodic maintenance two or three times a month, the Idand Express aircraft was not at Executive
Airport.
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Mr. William Peck occasondly locked the maintenance hanger door when the aircraft was not
present because they were performing other All Aerotech work and Mr. Gordon kept “bugging” them.
Inaddition, All Aerotechowned dl the equipment and aircraft partsin the hanger. All Aerotechworkson
about twelve aircraft. Another lock was placed on the door only after Idand Expressterminated Mr. Peck.

Fromthe firs monththey occupied the hanger at Executive Airport, 1dand Express had problems
paying the rent.

About the beginning of May 2000, a problem developed getting the correct Hobbs time. The
arcraft flew during the day and then parked for the night at Internationa Airport. When that occurred, the
chief pilot was suppose to drive to Executive Airport and drop off acopy of the flight log. But, that usudly
didn’'t happen. Due to the friction between Mr. Peck and Idand Express, Mr. Gregory Peck was not
surprised when his father was let go.

Mr. David Bettencourt (TR, pages 148 to 181)

Mr. David Bettencourt owns the arcraft leased to Idand Express, which is the only arcraft
presently operated by the company. He purchased the arplane in 1995 while it was ill in sarvice with
Idand Express. With an arframe and powerplant FAA license, he is very familiar with arcraft
maintenance. Initidly, in his dedings with Idand Express, he rdied on the accounting and flight logs of the
company. Hight timeisrecorded by aHobbs meter which isactivated by aswitchin thelanding gear when
the aircraft leavesthe ground. The Hobbs circuitry contains a switch which can be disconnected. Onthe
arcraft flight log, they typicdly just record starting and ending Hobbstime for each day to record total time
flown thet day.

Due to the financid difficulties of Idand Express, Mr. Bettencourt eventualy had some complicated
accounting issueswith the company. During arelocation of the company, he had adifficult time obtaining
anaccurate reading of the aircraft’ s flight time. The recordswere dow incoming and sometimeshe would
cal Mr. Peck to obtainthe aircraft’ sflignt time. Around February 2000, he became concerned that over
the prior two years1200 flying hours appeared to have been unaccounted and lost. This issue caused
frictionbetweenMr. Bettencourt and Idand Expressto the point that they didn’t speak muchto each other,
and he had to turn to Mr. Peck for information. Eventudly, Idand Express did give him al the requested
information and they have tried to sort out the problem.

Mr. Bettencourt was unable to redly identify CX 16, alist of discrepancies. He had heard some
concerns from Idand Express about the maintenance work performed by Mr. Peck.  Specificdly, they
were questioning Mr. Peck’ s gpproach in correcting a landing gear problem in February 2000 and asked
Mr. Bettencourt whether therewasamore economicd repair. Mr. Bettencourt indicated he would have
corrected the gear problem in a different manner, but deferred to Mr. Peck since he was the Director of
Maintenance. Mr. Bettencourt acknowledged that, if the Director of Maintenance is not informed of a
problem, thenthe operator of the aircraft bears the respongbility for its arworthiness. Heis not aware of
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the gpedific reason Mr. Peck was terminated. While Mr. Bettencourt has heard that the aircraft’s Hobbs
meter may have been tampered with and there had been a flight time accountability problem, he did not
have any “firgt hand” that anyone had tampered with the meter.
Respondent’ s Case
Documentary Exhibits

RX A - Maintenance release, dated September 17, 1999, for a build up and overhaul of six
cylinders on one engine.

RX B - Inspection reports for seven cylinders (numbers 36264 through 36270 on aircraft
N108GP) for low compression, dated March 8, 2000, indicating the cylinders were deglazed.

RX C - A bill to All Aerotechfor $723.29, dated January 25, 2000, from Air Mark Overhaul for
two repaired cylinder assemblies. A bill to Idand Express/Safe Air, dated March 8, 2000, from Certified
EnginesUnlimited for theingpection and repair as necessary of eight cylinderson theright engine of aircraft
N108GP. The parts cost over $3,000 and the accompanying labor was $660.

RX D - Portions of amaintenance log showing a replace and repair of some aircraft cylindersand
a180 hour phaseingpectiononMarch 9, 2000, witha Hobbs meter reading of 5845.9 hours. On March
22, 2000, Mr. Peck accomplished a 60 hour phase ingpection with the Hobbs meter showing 5901.7
hours. On April 5, 2000 another phase inspectionwas conducted withthe Hobbs meter showing 5960.1
hours.

RX E - Three pages of the aircraft flight and maintenance log for aircraft number N108GP, dated
May 15, 2000. Thefirst page showsastarting Hobbs time of 6177.2 hours and an ending Hobbs meter
reading of 6179.6 hours, for atotd flight time of 2.4 hours. The arcraft made three scheduled flights
between7:10am. and 11:02 am. for atotal of 2.2 hoursand one maintenancetrip lasting 0.2 hour at 2:55
p.m. Thefirgt page aso contains several mechanica deficienciesand the last two pages contain the ligting
of mechanical faults.

One page of the arcraft flight and maintenance log for aircraft number N108GP, dated May 19,
2000. This log page records scheduled flights totding 6.2 hours. The starting Hobbs time was 6179.6
hours, the ending time is recorded as 6185.6 hours. Mr. Terence McHugh aso documented the
completion of a 180 phase check and added the annotation, “ 3.2 hours overflight authorized (10% = 6.0
hours).”
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Sworn Testimony

Mr. Lucian Horna (TR, pages 187 to 210)

Mr. Ludano Horna, who has 30 years of commercid aviation experience, is the chief pilot for
Idand Express. On May 15, 2000, Ms. Ferraraarrived without notice and conducted a ramp inspection
of the Idand Express aircraft. After the ingpection, she and Mr. Hornawent to the Idand Expressticket
counter. He cdled Mr. Peck because maintenance problems had been identified on the aircraft. Ms.
Ferraraalso talked to Mr. Peck about the noted discrepancies. He doesn't recdl ether the exact order
of the conversations or other aspects of his conversationwithMr. Peck. At that time, hedid not know that
Mr. Peck had made a call to the FAA. Mr. Peck did not tell him.

Usudly, the FAA inspectorsjust present thelr ingpection results and leave. However, Mr. Horna
typicaly calsthe Director of Maintenance after such an ingpectionto pass onthe information. Mr. Horna
believes that after the ingpection, he had permisson to make one more fligt and that Mr. Peck didn't
object to the flight.

After the FAA ingpection, Mr. Horna took the aircraft to Mr. McHugh at the Opa-L ocka Airport
because he no longer trusted Mr. Peck. Lateoneevening prior to May 15", possibly the night before, and
folowing Mr. Peck’s stated a concern that a cylinder on the aircraft had gone bad, he and Mr. Horna
conducted a compression check of the engine. Mr. Horna believes the test produced normd. results. In
addition, since the aircraft continued to fly without any engine problems and the FAA inspection did not
disclose any problem with that cylinder, Mr. Horna logt confidence in Mr. Peck’s opinion and was
concerned about his safety inthe air. Mr. McHugh found sufficient deficiencies to ground the aircraft a
Opa-LockaAirport. Prior totheenginecylinder incident, Mr. Hornahad not been happy withMr. Peck’s
work but he didn’'t express that opinion to Mr. Peck. Mr. Horna believes he “more or less’ told the
Director of Operations about his concern for Mr. Peck’ swork. Despite his concern, he continued to fly
the aircraft.

At onetime, Mr. Horna had been the owner of Idand Express but eventudly, around 1993 or
1994, he relinquished control to his Sster’s husband. His sgter is the company’ s administrator.

Concerning acylinder order, Mr. Horna did not place the order and doesn’'t know if the company
paid for them. Eventualy, after the compression check at Opa-Locka Airport showed no problems with
the cylinder, the ordered cylinder was returned to the supplier.

The pilot and Director of Maintenanceare responsible for ensuring the airworthiness of the aircraft.
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Mr. Terrence McHugh (TR, pages 210 to 248)

Mr. McHugh worked asthe Director of Maintenance for Idand Expressfromabout May 19" until
acouple of months before the hearing. He holds multiple FAA pilot and mechanic licenses, induding an
ingpector’ s authorization, which he has held for 20 years.

Prior to May 15th, Mr. McHugh was asked by Mr. Gordon and Ms. Horna to look at some of
the recordsfor theldand Expressaircraft concerning appropriate maintenance. Another mechanic actualy
brought him the record. Before he could complete that evauation, Mr. Horna flew the aircraft to him at
Opa-Locka Airport on May 15th. Around 7:30 that night, as part of the overdl evauation, and at the
request of Mr. Gordon and Ms. Horna, he conducted a compression and power check of the plane's
engine. Mr. McHughinformed Mr. Horna that the cylinders were within norma limits (RX E, firgt page).
Infact, at the next scheduled engine overhaul, dl the used cylinderswere accepted by the supplier because
they were within normd tolerances. Initidly, he did not know why they asked him for the engine check;
but, eventudly he was told someone stated a cylinder needed to be replaced.  Mr. McHugh replied that
someone was trying to scam Mr. Horna.

Based on the condition of the aircraft, awritten list of discrepancies, non-grounding deficiencies
identified by the FAA (CX 12), and other mechanical problems discovered by Mr. McHugh and another
mechanic (CX 16), Mr. McHugh recommended the aircraft be “ completely gone over” and recommended
that the aircraft not be released for flight other than aferry trip to another locationfor further maintenance.
At the same time, Mr. McHugh admitted that CX 16 isnot atypical discrepancy sheet, since it lacks other
information, such as the aircraft number.

He aso noted that arequired action based onavery complicated FAA arworthinessdirective had
not been properly documented. Mr. McHugh later discovered the necessary repair had not been
accomplished. In addition, upon physica examination of the left engine exhaugt, he found that the exhaust
was not in compliance with an FAA directive and inadangerous condition. Asaresult, heinformed Mr.
Horna the exhaust had to be removed.

After reviewing the maintenance record, Mr. McHugh told Mr. Gordon that in his opinion the
recordsdid not reflect “ acceptable maintenance’ onthe aircraft. 1n addition, the appearance and condition
of the aircraft, induding frayed hoses and chaffed connections, did not reflect that regular maintenance had
been accomplished. He did not believe the Director of Maintenance for I1dand Express had been doing
aproper job.

Following his evauation, Idand Express asked him to be the interim Director of Maintenance.

After a conversation with Ms. Ferrara, he received afax gpproving him as the interim director. As the
interim director, at the completion of the necessary repairs, Mr. McHugh released the arcraft for flight.
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Ms. Mayra Horna (TR, pages 248 to 263)

Ms. Mayra Horna is the secretary, treasurer, and adminidrative officer of Idand Express. Mr.
Peck’ srecommendationinMay 2000 that Idand Express replace some cylinders on the aircraft made her
suspicious because two months earlier the company had replaced eight cylindersonthe plane (see RX C).
She agreed to send the airplane to Mr. McHugh for anevauation. But, after Mr. Hornatold her that when
Mr. Peck and Mr. Hornaran the compression check the cylinders were okay, she concluded that she
could no longer trust Mr. Peck. At that time, she decided, with Mr. Gordon, to end their relationship with
Mr. Peck. When they made that decision, she did not know he had contacted the FAA.

Mr. Peck was hired around August 1999. She gtarted having problemswith himin February 2000
but ill trusted him until sometimein May. In May, consdering the condition of the aircraft, Ms. Horna
told Mr. Peck that she didn’t trust him. Around May 13 or 14, All Aerotech caled Certified Enginesand
ordered some cylinders, with Idand Express paying the bill.

Around 11 am. onMay 15th, Ms. Horna was in the company’ s office at Executive Airport. She
doesn'’t recdl whenshe found out about the FAA ramp ingpectionbecause it wasroutine. Instead, shewas
concerned about the cylinder change issue.

Mr. Peck is“hisown boss.” Mr. Gordon, the Director of Operations, reportsto Ms. Horna. She
told Mr. Gordon on the morning of May 15thto fire Mr. Peck because Mr. Horna had reported that the
compression check done the night before had produced normd results. Further, they decided to fly the
plane to Opa-Locka Airport to check it out. On the same day, Mr. Peck locked the hanger door.

Prior to February 2000, Mr. Peck received a paycheck. Then, through averba contract, she
agreed to share a hanger in exchange for a portion of his income while conducting other business in the
hanger. According to Ms. Horna, Mr. Peck explained that she could pay her hanger rent based on what
he gave her from his businessincome. When things were not working out, Mr. Peck encouraged her to
stay because things would get better. Mr. Peck stated, while remaining the Director of Maintenance, he
would be an outside contractor and pay the other mechanics. By May, she waslooking for another location
because Idand Express couldn’t afford the hanger rent. During this relationship, Idand Express received
parts invoices from All Aerotech as an independent contractor.

M. Peck didn’t receive the letter terminating the relationship on May 15" because he had locked
the hanger door. So, she gave the letter to Mr. Gordonwho sent it to Mr. Peck. Sheaso provided acopy
to Ms. Ferrarainforming her that Mr. Peck was no longer the Idand Express Director of Maintenance.

Mr. Melvin Gordon (TR, pages 264 to 274)

On the morning of May 15", at Executive Airport, Ms. Horna told Mr. Gordon that she had
decided to terminate their relationship with Mr. Peck because she no longer trusted him in light of the
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cylinder repair incident. She gave him the termination letter. But, Mr. Gordon held the letter in order to
receive Mr. McHugh's report.  As the Director of Operations, he wanted to know the extent of the
maintenance problem before ddivering the letter. If Mr. McHugh had not discovered some maintenance
problems, Mr. Gordon would have asked Ms. Hornato change her mind.

Mr. Gordon does not know how Mr. McHugh got the maintenance records. Earlier on the 15th,
due to his concern about the proposed cylinder repair, Mr. Gordonasked another individud for the name
of an independent mechanic and he was referred to Mr. McHugh.

Eventudly, Mr. Peck released the maintenance records after receiving authorization from Mr.
Bettencourt and $1,000.

Mr. Joe Fascigilione (TR, pages 275 to 288)

Mr. Fascigilione worked as the bookkeeper/accountant for ISand Expressfromlate 1999 to early
2000. Initidly, prior to February 2000, Idand Express and Mr. Peck agreed that they would share a
hanger and Mr. Peck would pay his share of the rent through a set percentage of the income he produced
in this business, All Aerotech. He would aso receive a sdary as Director of Maintenance for Idand
Express. Mr. Peck remained on the payroll until February 2000 when financial problems caused the
parties to re-negotiate Mr. Peck’s compensation. Mr. Fascigilione was actively engaged in the
negotiaions.

Mr. Peck voluntarily agreed to temporarily exchange his sdary from Idand Express for his share
of the hanger space. In other words, Idand Express would no longer pay him asaary and Mr. Peck no
longer had to pay his share of the hanger rent. Under thisarrangement, Mr. Peck performed maintenance
labor in exchange for his space in the hanger. He became responsible of al labor costs, including the
employees of All Aerotech. Idand Express would reimburse him for the parts. The parties were unable
to reach awritten agreement about this arrangement, but after February 2000, Mr. Peck was no longer
on the Idand Express payrall.

Mr. Fascigilione sensed a persistent mistrust between the parties about the aircraft repairs. Since
Idand Express had only one plane, there was dways an effort to keep it flying. The aircraft logged
between 100 to 200 hours amonths. The company continued to have cash flow problems.

Mr. Festigilione aso participated in the failed buy-out attempt. Mr. Peck did not hinder that
processin any manner. Theinvestors paid the hanger rent for the last three months.

Mr. Festigilione was dso involved in the attempt to reconcile the flying hours on the aircraft.

Apparently, adifference developed between the time recorded in the flight logand the Hobbs meter time.
He dtributes the problem to alack of internd controls.
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FINDINGS OF FACT AND CONCLUSIONSOF LAW
Probative Weight Findings

Prior to rendering specific findings of fact in this case, | need to address the relative probative of
the sworn testimony presented by three witnesses.

First, while some of Mr. Lucian Hornd' s testimony concerning the compression check of the
aircraft’s cylinders prior to May 15th was credible and corroborated by another witness,® most of his
remaning testimony involving his action on May 15th has diminished probetive vaue. During the cross
examination by Mr. Peck, Mr. Horna's barely subdued hostility towards Mr. Peck clearly adversely
affected his dhility to function as areliable witness. For example, despite persstent questioning by Mr.
Peck about thar important telephone conversationthe morning of May 15th after the FAA inspection, Mr.
Horna, who acknowledged the conversation occurred, seemed unable to recal much of anything about
their discussion (TR, pages 191 to 193).

Next, | have consdered whether the fact that Mr. McHugh, after his May 15th ingpection of the
Idand Express aircraft and its maintenance record, supplanted Mr. Peck asthe Idand Express Director
of Maintenance tainted his tesimony at the hearing. Upon consideration of his testimony as a whole,
induding Mr. Peck’ s cross-examinationand Mr. McHugh' sopenand apparently candid demeanor onthe
witness stand, | find he was a credible witness even in light of his role as the successor Director of
Maintenance. | aso note that by the time of the hearing, Mr. McHugh was no longer the company’s
Director of Maintenance.

Hndly, Ms. Horna demonstrated strong hodtile fedings towards Mr. Peck, but despite her
agitation, she’ answered questions without equivocation and appeared credible.

Specific Findings

Based on the documents in the record and the probative sworn testimony, | make the following
findings of fact.

July 31, 1999 — Mr. William H. Peck becomes the Director of Maintenance for Safe Air
Internationd, Inc., doing businessas Idand Express(CX 1 and CX 9). Mr. Peck receivesaweekly sdary
from Idand Express of $1,000 (CX 2). Idand Express is a commercid air carier that flies paying
passengers. As such, the company’ s aircraft is subject to periodic maintenance ingpections under FAA
regulations. Accomplishment of these inspection relates to flying safety (Ms. Ferrard testimony). Mr.
David Bettencourt owns the company’ saircraft, N108GP, and leasesit to Idand Express(Mr. Gordon’s

9Even the manner of Mr. Peck’s guestioning concerning their accomplishment of a cylinder check prior to
May 15th indirectly supported Mr. Horna's responses that he witnessed the compression check
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and Mr. Bettencourt’ s testimony). The aircraft averages about 120 flying hours a month (Mr. Gordon's
testimony, as partidly supported by Mr. Fascigilione' s testimony). Earlier to thistime, Mr. Bettencourt
had noticed discrepanciesinthe accounting of the aircraft’ stotal flight ime (Mr. Bettencourt’ stestimony).

Although Idand Express hired Mr. Peck, he remained his own boss (Ms. Horna' s testimony).
At the time Mr. WilliamPeck startsworking for Idand Express, his son, Mr. Gregory Peck, becomes a
part-time employee of Idand Express. At some unspecified timelater, Mr. Gregory Peck stopsworking
for Idand Express and becomes an employee of All Aerotech (Mr. Gregory Peck’ stestimony).

August 1999 to May 2000 — Ms. Jean Ferrara, an FAA maintenance inspector, conducts about
half a dozen ramp inspections of the Idand Express Aircraft (Ms. Ferrard s testimony).

September 1999 —Mr. Melvin Gordon becomes the Director of Operations for Idand Express
(Mr. Gordon’stestimony).

Six cylinders on the Idand Express aircraft are overhauled (RX A).

October 1999 — Following the company’ s loss of maintenance fadilities at Internationa Airport,
Mr. Peck and Idand Express agree to shareahanger at Executive Airport. To facilitate the move to the
new hanger, Mr. Peck loans Idand Express $5,000, which iseventualy paid back (CX 8, CX 9, and CX
14). During this period, hisweekly sdary from Idand Express remains $1,000 (CX 1 and CX 8).

November 1999 — Through a verba agreement, the parties begin sharing a maintenance hanger
at Executive Airport (CX 9). Ashisshare of the hanger rent, Mr. Peck, while remaining Idand Express
Director of Maintenance and recelving a sdary from Idand Express, doing business as All Aerotech, and
performing maintenance on about twelve arplane (Mr. Gregory Peck), agreesthat All Aerotech will pay
Idand Express athird of the revenue the company generatesinthe hanger (CX 3and CX 9, Ms. Horna's
and Mr. Fastigilione's testimony). Idand Express continues to conduct its flight operations out of
Internationd Airport (Mr. Gordon’stestimony). From the very beginning of the lease, Idand Expresshas
problems paying the monthly rent for the hanger (Mr. Gregory Peck’ s testimony).

December 1999 and January 2000 —Mr. Peck receives pay from Idand Express. The pay stubs
show employee withholding and deductions for federal, socia security, and medicare taxes (CX 8).

February 2000 — Mr. Peck receives his last pay from Idand Express as of February 10, 2000;
deductions are made for employee socid security and medicare taxes (CX 8 ). Dueto Idand Express
financid problems, the partiesverbaly re-negotiate Mr. Peck’ s compensation. Mr. Peck agreesto remain
the Director of Maintenance but 1dand Express no longer pays him a sdary. In exchange for his
maintenance of the Idand Express aircraft, the company agreesto pay his share of the hanger rent (Mr.
Fascigilione stestimony).  Mr. Peck assumes respongbility for al labor costs, including the employees of
All Aerotech (Ms. Horna's, Mr. Fascigilione' s and Mr. Gregory Peck’ s testimony).
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About thistime, one or two investors become interested in acquiring Idand Express (Mr. Gordon’'s
testimony). In light of this potentia buy-out, Mr. Peck agreesto stay on asthe Director of Maintenance
without aweekly sdary. Heisto be compensated in the future after the take-over (CX 8).

In trying to reconcile actud flight time with time on the company’s books, Mr. Bettencourt
discovers a sgnificant shortfal in the amount of accountable hours(Mr. Bettencourt’ stestimony). Idand
Express expressed to Mr. Bettencourt some concern about Mr. Peck’ s proposed maintenance to one
of the plan€' slanding gears (Mr. Bettencourt’s testimony).

March 8 and 9, 2000 — Required inspection is completed and maintenance is accomplished on
gght of the Idand Expressaircraft’ s cylinderswithan associated cost of over $3,000 (RX C). TheHobbs
meter reading is about 5846 hours (RX D).

March 22, 2000 — Required maintenance phase inspection is completed; the Hobbs meter reads
5901.7 hours (RX D).

April 5, 2000 — Required maintenance phase inspection is completed; the Hobbs meter records
5960.1 hours (RX D).

Spring 2000 — Idand Expressis only operating one aircraft, aCessna402C. All partiesstriveto
keep the income producing arcraft flying. Mr. Peck encouragesMs. Hornato keep Idand Expressinthelr
shared hanger (Ms. Horna).

March to April 2000 — Duringthis period, Mr. Mark Chestnut, on behalf of a potentia investor,
evauates Idand Express and notesfinancia problems. In particular, Idand Express has failed to pay its
hanger rent. Inattempt to facilitate abuy-out, theinvestor pays $15,000, representing three months of over
due hanger rent for the benefit of Idand Express (Mr. Chestnut’s and Mr. Fascigilione's testimony).
Eventualy, the buy-out attempt fails (Mr. Fascigilione s testimony).

May 3, 2000 — Mr. Peck performs maintenance onthe company’ s Cessna402 C (CX 1 and CX
9). The Hobbs meter reading at that time is 6122.7 hours (CX 13). Around this time, the pilot of the
Idand Express aircraft became unrdiable in delivering copies of the daily flight log to Mr. Peck (Mr.
Gregory Peck’ s testimony).

May 10, 2000 — The Hobbs meter reading is 6164.7 hours (Ms. Ferrard s testimony).

May 4, 2000 to May 14, 2000 — Sometime during this period, based on his knowledge of the
arcraft's average use, Mr. Peck becomes concerned about the aircraft’s next scheduled maintenance
ingpection (CX 3), which is due a 6182.7 hours of flight time (CX 13). He informs the company’s
Director of Operations, Mr. Me Gordon , that the aircraft’ s next required maintenance inspectionwill be
dueinmid-May. He atemptsto obtain the arcraft’ sflight time from Mr. Md Gordon, but is unsuccesstul
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(CX 1 and CX 3). Mr. Gordon is dso experiencing problems receiving daily flying logs from the
company’s pilot. He believesthat Mr Peck is leaving him out of the maintenance part of the company’s
operation; on occasions, he is locked out of the maintenance hanger. Their working relationship is
deteriorating (Mr. Gordon'stestimony).

By May 2000, the hanger sharing arrangement between Island Express and Mr. Peck is not
working out. Ms. Horna starts looking for another hanger area because Idand Express can no longer
afford the rent (Ms. Hornd s testimony).

Sometime during the later part of this period, Mr. Peck indicatesthat at least one of the aircraft's
cylinder’ sisgaingbad. Thechief pilot, Mr. Lucian Horna, asksto witnessa cylinder compression check.
The test produces normal results (Mr. Horna stestimony). Ms. Horna begins to lose confidenceinMr.
Peck based on his recommendation about replacing a cylinder because cylinder work had been
accomplished onthe aircraft just two months prior.  After Mr. Hornaiinformed her that the compression
test of the cylinderswas norma, Ms. Horna concludes Idand Express can no longer trust Mr. Peck as
the Director of Maintenance. She agreesto send the aircraft to an independent mechanic for an inspection
(Ms. Hornd s testimony).

May 15, 2000 — Early morning, Mr. Peck cals the FAA regiona maintenance inspector, Ms.
JeanFerrara, (CX 1 and CX 3) and regigterstwo complaints(Ms. Ferrara stestimony). First, Mr. Peck
suggests that someone may be tampering with the Hobbs meter on the Idand Express arcraft (Ms.
Ferrara s tetimony). Second, Mr. Peck beieves the company may be flying the aircraft past its next
mandatory maintenance inspection. The aircraft had 6164.7 hoursonMay 10th, it’ snext inspectionunder
FAA regulations was due in about 18 more flight hours and the aircraft averaged about 6 hours of flying
time each day (Ms. Ferrara testimony).

At the gtart of the day the aircraft’s Hobbs meter reads 6177.2 hours. Between 7:10 am. and
11:02 am. the arrcraft makes three scheduled flights totding 2.2 flying hours. At 2:55 p.m. the aircraft
makes another 0.2 hour maintenanceflight. The Hobbs meter reading at the end of theflying day is6179.6
hours (RX E).

Around 11:00 am., in response to Mr. Peck’s complaint, Ms. Ferrara and another FAA
ingpector conduct a no-notice ramp inspection a Internationa Airport of the Idand Express aircraft (CX
3, CX 9and Ms. Fearrara stestimony). About the same time, Ms. Hornalearns of the ramp ingpection;
she considered the ingpection routine and is not informed that the ingpectionwas prompted by Mr. Peck’s
complant (Ms. Horna's testimony). The two FAA inspectors find severd mechanica discrepancies
unrelated to Mr. Peck’scomplaint (CX 3 and Ms. Ferrara's tesimony). The inspected Hobbs meter
reeding, which matches recorded time in the flight log, is 6177.2 hours. They do not find evidence of
Hobbs meter tampering (Ms. Ferrara stestimony).
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Following the inspection, and though somewhat unusud, Ms. Ferrara spesks with Mr. Peck, as
the company’ s Director of Maintenance, from a phone located in the company’ sticket office. She gives
Mr. Peck the Hobbs meter reading and describesthe problems withthe aircraft (CX 3and Ms. Ferrara's
tetimony). Ms. Ferraradoes not tell anyone at Idand Expressthat Mr. Peck’s complaint prompted her
inspections. Mr. Horna, the company’ schief pilot, ispresent during the conversation. Heaso speakswith
Mr. Peck and explains the ingpection findings. Mr. Peck tells Mr. Horna to fly the airplane to him at
Executive Airport for the necessary repairs (CX 3 and ). Whilein the Idand Expressticket office, Ms.
Ferraradso cdls the company’ s Director of Operations, Mr. Gordon, and informshim of the maintenance
problems. (Ms. Ferrara s testimony).

Sometime during this day, due to the unease about Mr. Peck’s recommendation about another
cylinder change, Mr. Gordon obtains areferenceto Mr. Terrence McHugh who works at Opa-L ocka
Airport (Mr. Gordon's testimony). Also, during the day, concerned about the norma cylinder
compression check results following Mr. Peck’ s recommendation for a cylinder change, Ms. Hornatells
Mr. Gordonto fireMr. Peck because she no longer trussshim (Ms. Horna sand Mr. Gordon’ stestimony).
Additiondly, onMay 15th, Mr. Peck locksthe hanger door (Ms. Horna' s testimony). Consequently, Ms.
Hornais not able to deliver the termination letter to Mr. Peck. Instead, she givestheletter to Mr. Gordon
to send to Mr. Peck (Ms. Horna'sand Mr. Gordon’s testimony). Ms. Horna also sent a copy of the
termination letter to Ms. Ferrara (Ms. Horna s testimony).

At the end of the business day, Ms. Horna and Mr. Gordon decide to fly the company’ s aircraft
to Mr. McHugh for an ingpection (Ms. Horna s and Mr. Gordon’ s testimony).

Mr. McHugh and acouple mechanicsingpect theaircraft and conduct an engine compresson test.
Thetest shows dl the cylinders are within normd limits. In addition, the mechanicsfind other maintenance
deficiencies. The aircraft is grounded pending Mr. McHugh's repair of the identified problems. Mr.
McHugh tells Mr. Gordon that the maintenance on the aircraft has not been acceptable. 1dand Express
asks Mr. McHugh to become its Director of Maintenance. At thistime, Mr. Gordon did not know Mr.
Peck had made a complaint to the FAA. (Mr. Gordon’stestimony and Mr. McHugh's testimony).

May 17, 2000 — Idand Express receives a warning that it faces eviction from the hanger for
overdue rent in the amount of $5,000 (CX 9).

Idand Expressand Mr. Peck sgn amemorandum in which Idand Express agrees to vacate the
Hanger Number 2 at Executive Airport by the end of May 31, 2000 (CX9 and CX 17) and pay Mr. Peck
$1,000 (Mr. Gordon’stestimony). Inreturn, Mr. Peck agreesto turn over the maintenance records for
the company’s planeto Mr. Gordon (CX 9). All Aerotech bills Idand Express over $31,000.

Mr. Peck receives aletter from Ms. MayraHorna, dated May 15, 2000, informing him thet his

services as Director of Maintenance for Idand Express are terminated (CX 1, CX 3, CX 9, CX 15, ad
Ms. Horna stestimony).
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May 18, 2000 — Idand Expressreceives notice of aliento be imposed for overdue hanger and fud
bills. Mr. Peck isableto leasethe hanger on the condition that 1dand Express vacate the premises (CX
9).

May 19, 2000 — At the start of the day, the Hobbs meter on the Idand Express aircraft is 6179.6
hours. The aircraft makes severa scheduled trips totdly 6.2 hours. At the end of the day, the Hobbs
records total flying hours as 6185.6 (RX E).

Mr. McHugh, at the OpaLocka Airport, completes the next FAA required maintenance
ingpectiononthe Idand Expressaircraft. The Hobbs meter reads 6185.8 hours, representing an overflight
3.1 hours past the required ingpection time of 6182.7 hours (CX 13). Intheflight log, he annotates thet
an overflight of 6 hours, as 10% of the 60 hour phase, is*authorized” (RX E). However, the FAA does
not permit overflight of the 60 hour phase ingpections (Ms. Ferrara stestimony).

May 15 to May 22, 2000 — Ms. Ferrara continues her investigation of Mr. Peck’s complaints.
She determines that as of her May 15th inspection, the Idand Express aircraft had not overflown its
required inspection time of 6182.7 hours. In reviewing information about the aircraft’s flights from U.S.
Custom records, Ms. Ferrara is unable to establish that the aircraft, on the day of inspection, had
overflown theingpection time. About May 22, 2000, Ms. Ferrara receives notice from Mr. Terrence
McHugh that on May 19th, when he accomplished the required maintenance inspection, the aircraft had
overflowntheingpectionby 3.1 hours. Consequently, Ms. Ferrarainitiates an enforcement action against
Idand Express (Ms. Ferrara stestimony).

August 7, 2000 — In his letter to the OSHA investigator, Mr. Peck seeks as aremedy from the
dleged AIR 21 whigle blower violation his back wages, wages for employees who serviced the Idand
Express aircraft and reimbursement for ingtalled parts in the amount of $31,880.31(CX 3).

August 15, 2000 — Mr. Peck, as President of All Aerotech, places a corporate mechanic’slien
on the Idand Express aircraft for ingalled parts and labor (CX 5 and CX 9).

September 13, 2001 — FAA notifiesMr. Peck that hiscomplaint established aviolation of an FAA
order, regulation, or air carrier safety standard. The FAA indicates an intention to take corrective or
enforcement action.

Issue No. 1 - Employee Status

According to the provison of AIR 21, an air carrier, its contractors, or subcontractors, may not
discriminate againg an employee.  Due to the arrangement that existed between Mr. Peck and Idand
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Express in mid-May 2000, a threshold, jurisdictiond,’® issue arises as to whether Mr. Peck was an
employeeof Idand Express at the time of his complaint to the FAA such that he may invoke the employee
protection provisons of the statute.

The gatute, AIR 21, does not define the term “employee” When afederd dtatute fails to define
“employes,” the United States Supreme Court indicated inNationwide Mut. Ins. Co. v. Darden, 112
S. Ct. 1344 (1992), that the conventiona master-servant relationship as defined by common-law agency
doctrine is gpplicable. In Reid v. Methodist Medical Center of Oak Ridge, 93-CAA-4 (Sec'y Apr.
3, 1995), the Secretary of the U. S. Department of Labor (“ Secretary”) applied the high court’ sandysis
to whidle blower cases, rather than the advocated, more expansive, test involving economic redlities.

The multiple common law consderations highlighted by the Supreme Court include: @) hiring
party’ sright to control the manner and means of the work accomplished by the hired party; b) skill required
and source of ingruments and toals; ¢) location of the work; d) duration of the relationship between the
parties, e) right of the hiring party to assgn additiona work to the hired party; f) extent of the hired party’s
discretion over the timing of the work; g) method of payment; h) hired party’s role in hiring and paying
assigtants; i) whether work is part of the regular business of the hiring party; j) the provison of employee
benefits, and, k) the tax treatment of the hired party.

Withthesefactorsinmind, I firg find that prior to February 2000, Mr. Peck was an employee of
Idand Express. From the fall of 1999 till February 2000, athough independently controlling the manner,
methods and means of the Idand Expressaircraft’ smaintenance, Mr. Peck received aweekly sdary from
Idand Expressasits Director of Maintenance. Idand Expressaso withheld various federa taxesfromhis
pay. Inaddition, Idand Express, directly paid at least one of Mr. Peck’s assistants, Mr. Gregory Peck.
| consder this financid enmeshment between the two parties, despite the distinctive and seemingly
independent nature of Mr. Peck’s aircraft maintenance fromIdand Express flying business, sufficient to
establish an employer-employee reationship.

After February 2000, due to Idand Express financid problems, the employment relationship
between Mr. Peck and Idand Express became very murky. Mr. Peck gill remained the company’s
Director of Maintenance and by May 2000 had accomplished maintenance onthe company’ sarcraft for
at least ninemonths. He Hill performed his maintenance work on the arcraft in the hanger shared with
Idand Express and had little control over when the arcraft would be brought to him for maintenance.

On the other hand, Mr. Peck was engaged inhighly speciadized work and continued to generally
control the manner, methods and means of his maintenance on the company plane. His maintenance on
the Idand Express aircraft was only a part of the work accomplished in the hanger by his company, All
Aerotech. Idand Express clearly had no authority to assign him other maintenance work and Idand

1006 Reid v. Methodist Medical Center of Oak Ridge, 93-CAA-4 (Sec'y Apr. 3, 1995).
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Expresswas engaged inthe business of flying and not maintenance. WhileMr. Peck, through All Aerotech
accomplished maintenance on severa other aircraft besides the Idand Express plane. Additionaly, after
February 2000, Mr. Peck became responsible for the pay of his All Aerotech employees who worked
on the Idand Express plane. For example, Mr. Gregory Peck, who had previoudy been paid by Idand
Express, became anemployee of All Aerotechand began to receive his pay from All Aerotech. Notably,
even Mr. Peck referred to the arrangement between Idand Express and All Aerotech at this point asa
“busnessrdationship” (CX 1). Andly, while arguably, Idand Express till paid Mr. Peck in the form of
free hanger space rather than aweekly sdary, Idand Expressno longer retained Mr. Peck on its payroll.
Asareault, Idand Express no longer withheld federa taxes onbehdf of Mr. Peck. Even congdering the
free hanger space asasdary is problematic since ldand Expressfaled to pay rent on the hanger and was
clearly in arrears on hanger rent by May 2000.

On badance, evduating the multiple, conflicting factors associated with the parities relationship in
May 2000, | find the preponderance of the dements supporting independent contractor status sufficiently
outweigh the remaining vestiges of employee status. In particular, the severance of the weekly sdary
arrangement and corresponding tax trestment betweenMr. Peck and Idand Express sufficiently tilted the
scae to the extent the Mr. Peck’s employment status with Idand Express was fundamentally atered.
Starting in February 2000, and specificdly on May 15, 2000, Mr. William Peck, doing business as All
Aerotech, worked as an independent maintenance contractor for Idand Express.

| have aso considered whether Mr. Peck, even as an independent contractor, may till be
protected by AIR 21 asaformer employee of Idand Express. However, the various exceptionsthat permit
a former employee to proceed with awhistle blower complaint appear to be ingpplicable in this case.™
Atthetimeof hisMay 15, 2000 complaint to the FAA, Mr. Peck was an independent contractor of Idand
Express. His discrimination complaint relates to this termination as the Director of Maintenance in May
2000 and nether relates to, nor arises out of, his earlier employer-employee rdaionship with Idand
Express that existed from September 1999 to February 2000. Likewise, Mr. Peck’s complaint of
discriminationtouchesnether intermittent employment withldand Expressnor interferencewith prospective
employment. Findly, Mr. Peck’s case does not involve subsequent participation in whistle blower
proceedings.

In summary, a the time he made his complaint to the FAA onMay 15, 2000, Mr. Peck was not
anemployeeof Idand Express. Consequently, asan independent contractor, rather than an Idand Express
employee, he is unable to invoke the employee whistle blower provisons of AIR 21.

1lFlanagan v. Bechtel Power Corp., 81-ERA-7 (Sec’'y June 27,. 1996) and Chase v. Buncombe County,
N.C. (intermittent employment with alleged discriminating company); The Connecticut Light & Power Co. v.
Secretary of the United Sates Dept. of Labor, No. 95-4044 (2d Cir. May 31, 1996) (available at 1996 U.S. App
LEXIS, 12583) (case below 89-ERA-38) (discrimination arose out of, or was related to, an employer-employee
relationship); Garn v. Toledo Edison Co., 88-ERA-21 (Sec'y May 18, 1995) (interference with prospective
employment); and Grizzard v. Tennessee Valley Auth., 90-ERA-52 (Sec’y Sept. 26, 1991) (discrimination based on
subsequent participation in awhistle blower proceeding.)
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Elements and Burden of Proof*?

Since Mr. Peck hasfailed to establish that he was an employee of I1dand Express a the time he
made hiscdl to the FAA ingpector, his retdiatory discrimination complaint under AIR 21 fals. However,
for the sake of completeness and to provide a hopefully complete and informative opinion to both parties,
| will proceed to the next issue.

Prima Facie Case

Due to the recent implementation of the AIR 21 employee whistle blower provisions, neither
regulations nor judicid precedent are available as guidesfor adjudicating Mr. Peck’ s complaint that 1dand
Express violated the employee discrimination prohibition in AIR 21. Consequently, | turnto adjudicatory
scheme established for nuclear and environmenta whistle blower cases which are adjudicated under 29
C.F.R. Part 24.

In such cases, the complainant has an initid burden of proof to make a prima facie case by
showing (1) the complanant engaged in a protected activity; (2) the respondent knew the employee
engaged in the protected activity; (3) the complainant suffered an unfavorable personnd action; and, (4)
circumstances are suffident to raise the inference that the protected activity was likely acontributing factor
in the unfavorable personndl action. 49 U.S.C. 88 42121 (a) (1) to (4), and (b) (2) (B) (i) and (iii), 29
C.F.R. 824.5(b) (2) (i) to (iv), and Zinn v. University of Missouri, 93-ERA-34 and 36 (Sec'y Jan. 18,
1996).

Respondent’ s Burden to Produce Evidence

If the complainant presents a prima facie case showing that protected activity was likely a
contributing factor inthe unfavorable personne action (anillegitimate motive caused the personnel action),
the respondent then has an opportunity to demonstrate by clear and convincing evidencethat it would have
taken the same unfavorable personnd action in the absence of the protected activity. 49 U.S.C. 88 (b)
(2) (B) (ii) and (iv), and 29 C.F.R. §24.5(c) (). In other words, the respondent may avoid liability due
to the establishment of a prima facie case by producing sufficient evidence that clearly and convinaingly
showsallegitimate purpose or mative for the personnd action. See Yulev. Burnsinternational Security
Service, 93-ERA-12 (Sec'y May 24, 1995). Although there is no precise definition of “clear and

2 recognize the Administrative Review Board' s position that in afully litigated case in which the
respondent presents evidence of alegitimate motive for the personnel action the analysis of a prima facie case
serves no analytical purpose because the final decision will rest on the complainant’ s ultimate burden of proof. See
Adjiri v. Emory University, 97-ERA-36 (ARB July 14, 1998) and Carter v. Electrical District No. 2 of Pinal, 92-TSC-
11 (Sec’y Jul. 26, 1995). However, despite some duplication of effort, | find that working through the prima facie
elements useful since the ultimate burden of proof till involves many of the elements covered in the prima facie
anaysis. In addition, if the complainant, even in afully litigated hearing, fails to establish an element of the prima
facie case, the question of an ultimate burden of proof has also been decided.
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convincing,” that evidentiary standard falls between preponderance of the evidence and beyond a
reasonable doubt. Yuleat 4.

Complainant’ s Ultimate Burden of Persuasion

If the respondent successfully produces clear and convincing evidence of a legitimate maotive for
the personnd action, then the focus returns to the complainant’ s ultimate burden of proof to demongtrate
that the respondent’ s stated | egitimate reason is pretext. In reviewing the numerous cases on the shifting
burden of production and the ultimate burden of proof, the United States Court of Appedls for the Eight
Circuit inCarroll v. USDOL, 78 F. 3d 352, 356 (8th Cir. 1996) (casebelow Carroll v. Bechtel Power
Corp., 91-ERA 46 (Sec'y February 15, 1995)) observed:

But once the employer meets this burden of production, "the presumption raised by the
primafacie caseis rebutted, and the factud inquiry proceedsto anew leve of specificity.”
Texas Dept. of Community Affairsv. Burdine, 450 U.S. 248, 255 (1981) (applying
McDonnell Douglastest) (footnote omitted); seeaso St. Mary'sHonor Center v. Hicks,
113 S, Ct. 2742, 2747 (1993) (goplying McDonnell Douglas test). The
Couty/McDonnell Douglas framework and itsattendant burdens and presumptions cease
to be relevant at that point, Hicks 113 S. Ct. at 2749, and the onus is once again on the
complainant to prove that the proffered legitimate reasonisamere pretext rather than the
true reasonfor the chalenged employment action. Burdine, 450U.S. at 256. While Couty
alows the complainant to shift the burden of productionto the employer by establishing a
prima facie case, the ultimate burden of persuason remains with the complainant at dl
times. Hicks, 113 S. Ct. at 2747; Burdine, 450 U.S. at 253.1°

At this point of the anaydss, the fact the complainant had established a prima facie case becomes
irrdevant. Instead, the trier of fact must determine the ultimateissue, whether the complainant has proven
by a preponderance of the evidence that the respondent retdiated againgt him or her for engaging in an
protected activity. Carroll at 356.

Issue No. 2 - Protected Activity

Asmentioned above, the firs requisitedement for aprima facie caseis a protected activity. The
Secretary has broadly defined aprotected activity asareport of an act which the complainant reasonably
believes isaviolation of the subject statute. While it doesv't metter whether the dlegeation is ultimately
substantiated, the complaint must be * grounded in condiitions condtituting reasonably perceived violaions’
Minard v. Nerco Delamar Co., 92-SWD-1 (Sec'y Jan. 25, 1995), dip op. & 8. Thedleged act must
implicate sefety definitively and specificdly. American Nuclear Resourcesv. U.S Dept. of Labor, 143

13The citation for Couty caseis Couty v. Dole, 886 F.2d 147 (8" Cir. 1989).
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F.3d 1292 (6th Cir. 1998), citing Bechtel Construction Co. v. Secretary of Labor, 50 F.3d 926 (11th
Cir. 1995). In other words, the complainant’s concern must at least “touchon” the subject matter of the
related statute. Nathaniel v Westinghouse Hanford Co., 91-SWD-2(Sec’'y Feb. 1, 1995), dip op. at
8-9; and, Dodd v. Polysar Latex, 88-SWD-4 (Sec'y Sept. 22, 1994). Additionally, the standard
involvesanobjective assessment. Thesubjective bdief of thecomplaint isnot sufficient. Kestersonv. Y-12
Nuclear Weapons Plant, 95-CAA-12 (ARB Apr. 8, 1997).

Theimplied purpose of the employee protection provisions of AIR 21, to encourage the reporting
of mattersinvavingor rdaing to violaions of any FAA order, regulaion, or standard concerning ar carrier
safety also affects the scope of protected activity. 49 U.S.C. §42121 (a) (1). The Supreme Court noted
inapardld datute, that the satute’ s language must be read broadly because "[a] narrow hyper technical
reeding” of the employee protection provision of the Act would do little to effect the statute's aim of
protecting employees who raised safety concerns. Kansas Gas & Electric Company, 780 F.2d 1505
(20th Cir. 1985), cert. denied 478 U.S. 1011 (1986). Suchstatutes have a"broad, remedid purposefor
protecting workers from retdiation based on their concerns for safety and quality.” Mackowiak v.
University Nuclear Systems 735 F.2d 1159 (9th Cir. 1984). As aresults, the courtsand the Secretary
have broadly construed the range of employee conduct which is protected by the employee protection
provisons contained in environmenta and nudlear acts. See S. Kohn, The Whistle Blower Litigation
Handbook, pp. 35-47 (1990).

Although the above principles were developed in environmenta whistle blower cases, the
underlying purposes for the whistle blower protections and principles are readily adaptable to Mr. Peck’s
case. Consequently, aprotected activity under AIR 21 hastwo dements. Firgt, thecomplaint must involve
apurported violation of an FAA regulation, standard or order rdaing to air carrier safety. Second, the
complainant’s belief about the purported violation must be objectively reasonable.

Fromthe facts presented inthis case, Mr. Peck engaged in two actions whichmay be considered
protected activity under AIR 21. First, on the morning of May 15, 2000, he informed Ms. Ferrarathat
the Hobbs meter of the Idand Expressarcraft may have been subjected totampering. Second, inthesame
conversation, Mr. Peck expressed his belief that Idand Express may be flyingits aircraft beyond the next
FAA regulatory-required phase inspection.

If proven true, both these alegations would have been violations of FAA air carrier safety
regulatiionsor adversdy affected airworthiness. Aircraft flyingtime is utilized to regulate and ensure periodic
and FAA-mandated maintenance ingpections of ar carrier aircraft. As aresult, any tampering with the
Hobbs meter recording of flying time may adversdy affect air safety. Likewise, the failure to accomplish
the periodic ingpections on time aso raises an air safety concern.  As aresult, Mr. Peck has established
the firs dement of aprotected activity because both his complaints specificaly and definitively relate to the
arworthiness of the Idand Express arcraft and the safe transportation of passengers by thisair carrier.

-30-



Having determine both dlegations concernair safety, | must next decide whether Mr. Peck’ sbelief
in those two dlegations was objectively reasonable. Turning first to the Hoblbs meter tampering assertion,
and noting the complete absence of any evidentiary testimony or statement fromMr. Peck explaining the
foundationfor thiscomplaint, | find aninsufficent evidentiary basis inthe record to concludethat Mr. Peck
had areasonable basis for this complaint.

Inthe years prior to May 2000, Mr. Bettencourt and Idand Express had an issue concerning the
accuracy of the aircraft’s reported flying time.  But, while many explanations were possible, including
inaccurate readings from a tampered Hobbs meter, Mr. Fascigilione opined that irregular accounting was
the most likdy cause for the flying hour discrepancies. Mr. Bettencourt himself could not state that
tampering of the Hobbs meter had occurred. Then, around May 2000, Mr. Peck did experience problems
obtaining accurate flight timesfromMr. Hornaand Mr. Gordon. However, that difficulty wasindicative
of poor communications and a deteriorating business rdationship rather than a tampered Hobbs meter.
Additiondly, Ms. Ferrara s May 15th inspection of the Hobbs meter showed no sgns of tampering. Her
independent reconciliation of the aircraft’ sflying hoursand U.S. Customslogsdid not provide any evidence
reflective of tampering with the flying time meter. On the whole, while Mr. Peck no longer trusted the
individuds who operated Idand Express, gpparently believed they were capable of tampering witharcraft
recording equipment, and established that suchtampering was physicaly feasible, he hasfailed to provide
auffident evidence to demondtrate that his complaint to the FAA that the Idand Expressarcraft may have
atampered Hobbs meter was objectively reasonable.

In regards to Mr. Peck’s dlegation of overflying of the Idand Express aircraft’s next required
maintenance ingpection, | reachadifferent conclusion. Severd factors came together by May 15, 2000,
to render Mr. Peck’s expressed concern to the FAA that the Idand Express aircraft may be overflying
its next required maintenance inspection objectively reasonable. First, according to the testimony, the
Idand Express airplane usualy averaged about 120 flying hours per month, or about four hours a day.
Second, betweenMay 3, 2000 (Hobbs meter reading of 6122.7 hours) and May 10, 2000 (Hobbs meter
reading of 6164.7) the aircraft flew atota of 42 hours for a daily average of Sx hoursaday, exceeding the
usud 4 hoursaday average. Third, after Mr. Peck completed amaintenanceinspection on May 3, 2000,
and in light of the Hobbs meter reading of 6122.7 hours, he knew that the next required maintenance
ingpection by a Hobbs reading of 6182.7 hours, or another 60 flying hours. Accordingly, based on the
historical average daily flying time, the aircraft would then be reaedy for another inspection in fifteen more
days, or about May 18th. Third, however, when Mr. Peck finaly obtained a Hobbs meter reading on
May 10, 2001, the total of 6164.7 hours represented aincreased average of six flight hoursaday.'* With
this accelerated rate of use, the arcraft would be due another inspection in three days (18 more flying
hours), or May 13th. Fourth, for numerous reasons, including the fact that Idand Express conducted its
flight operations at a different airport and the apparent reluctance of Mr. Gordon and Mr. Horna to
provide copiesof the daily flying log, Mr. Peck was not recaiving daily flying time reports for the aircraft.

¥ The May 10 reading of 6164.2 hours minus the May 3 reading of 6122.7 hours, divided by 7 days equals 6
hours a day.
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SinceMr. Peck received his most recent Hobbs meter reading of 6164.7 on May 10th, and the arcraft
was then averaging six flight hours a day, by May 15th, his concern about an overflight of the aircraft
beyond its next phase ingpection was both real and reasonable.

In determining that Mr. Peck’s second complaint was reasonable, | have considered that Ms.
Ferrard singpection on May 15thdisclosed that no overflight had occurred.  Since the Hobbs meter was
gtting at 6177.2 hours on the day of the ingpection, the aircraft could have flown another 5.5 hours.
However, as mentioned inthe principlesabove, acomplant may ill be considered objectively reasonable
a thetimeit was made even if it is subsequently proveninaccurate. Again, based on hisknowledge of the
accelerated aircraft usage between May 3 and May 10 of six hoursa day, coupled with the resistence of
Mr. Horna and Mr. Gordon to give him daily flying reports after May 10, Mr. Peck did have a
reasonable basis for hiscomplaint. | dso note that Mr. Peck’ s complaint was not outs de the universe of
posshilities. Just afew days after Mr. Peck’ s overflight complaint, on May 19th, Idand Expressflew its
arcraft severd hoursto the extent that the aircraft did indeed overfly the next maintenance inspection that
wasrequired at 6182.7 flying hours. By itsown admission, through Mr. McHugh' sreport, Idand Express
demondtrated thet its aircraft was susceptible to being overflown.  Findly, | note my finding that Mr.
Peck’s complaint about the potentid violation of the next required phase ingpection is consstent with the
mandate to liberaly congrue the definition of protected activity.

Issue No. 3 - Respondent’s Knowledge of Complaint

By demondtrating that he engaged in the protected activity of reporting to the FAA on May 15,
2000 that Idand Expressmay beoverflyingthe next required maintenanceingpection, Mr. Peck hasproved
the first dement of aprima facie case of illegd employee discrimination. Next, he must establish that the
Respondent, Idand Express, wasaware of his complaint and then reacted to it by terminating his services
as Chief of Maintenance.

Initidly, just based onthe smple timing of events, Mr. Peck isableto develop acircumstantia case
that Ms. Hornaand Mr. Gordon wereaware of his protected prior to his termination as the Director of
Maintenance. Inthemorning of May 15, 2000, Mr. Peck at Executive Airport calsMs. Ferrara, an FAA
ingpector, withhiscomplaint. Inresponse, Ms. Ferraraconductsano-noticeramp inspection of the Idand
Express arcraft a Internationd Airport. After her ingpection, and in the presence of the Idand Express
chief pilot, Mr. Horna, Ms. Ferrara, while il at Internationd Airport, talks with Mr. Peck over the
phone and gives him the aircraft Hobbs meter reading. Two days later, on May 17, 2000, Mr. Peck
receivesaletter dated the same day he made his complaint to the FAA, May 15, 2000, informing himthat
Idand Express no longer needs his maintenance service. Absent any other evidence, this sequence of
events, in particular the nearly contemporaneous adverse action in relation Mr. Peck’s FAA complaint,
would provide strong circumstantia evidence of that 1dand Express was aware of his complaint.

However, that circumgtantia evidence concerning May 15th does not stand in isolation and its
probative weight startsto lose itsmeasure upon considerationof other events leading up to May 15th and
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some of Idand Express’ actions after the FAA ingpection. Inmonthsprior to May 15, 2000, the FAA had
conducted a couple of no-notice ramp inspections of the Idand Express aircraft. In light of the prior
ingpections, Ms. Ferrara sarriva a Internationa Airport to conduct aramp inspectionon May 15th was
not out of the ordinary and thus not areason to arouse Idand Express suspicions that someone had made
acomplant.

Also, inthe months prior to May 15th, thefinancid problems of Idand Express seemed to incresse;
apotentid investor buy-out failed to come to fruition; and the company owed severd months of rent for
the Executive Airport hanger. Partidly due to these financia stresses, the business relationship between
Idand Express and Mr. Peck deteriorated to the extent that Mr. Peck began to doubt his ability to rely
on Idand Express for accurate flying times. Smilarly, Idand Expressbecame concerned about itstrust in
Mr. Peck’s maintenance advice to the extent that Mr. Hornachalenged Mr. Peck’s recommendation
that anaircraft cylinder be replaced. As aconsequence, just before May 15th, Mr. Hornahad Mr. Peck
run cylinder compression checksin his presence. The tests showed dl the cylinders were within norma
limits When Ms. Horna at Executive Airport became aware on May 15th of the norma cylinder
compression checks, she decided to terminate Idand Express maintenance relationship with Mr. Peck.
So, while the timing seems exceptiondly remarkable, Ms. Hornalis engaged in the process of terminating
Mr. Peck’s services based onhis gpparently unfounded opinion that an engine cylinder needed repair, at
the sametime Mr. Peck ismaking his complaint and Ms. Ferrarais accomplishing aramp inspection.

Next, even the seemingly sgnificant circumdantid evidence of Ms. Ferrara's phone call to Mr.
Peck inthe presence of the Idand Express chief pilot is reduced in probative vaue when considering Mr.
Peck’ srole withIdand Expressat that time. Since Mr. Peck wasthe company’ s Director of Maintenance
and the FAA ramp ingpection identified severa maintenance deficiencies that needed correction, Ms.
Ferrara s phone cdl to Mr. Peck would not necessarily cause the chief pilot to suspect Mr. Peck had made
a complaint. Considering the noted maintenance shortfdls, Ms. Ferrara' s conversation with the Idand
Express Director of Maintenance, Mr. Peck, was the next logicd step in getting the noted deficiencies
corrected. Concerning thediscusson about the Hobbsmeter, Ms. Ferraramerely affirmatively responded
that the meter had been inspected and then stated that other maintenance issues had been identified. In
light of the whole context of that conversation, including deficienciesidentified inthe FAA ingpection, Ms.
Ferrard s purpose in talking to Mr. Peck, and Mr. Peck’ spositionof the Director of Maintenance, | find
Ms. Ferrara’s verson of the conversation as potentialy overheard by the Idand Express chief pilot
insUfficent evidenceto concludethat Mr. Horna could have reasonably determined, despite his denid, that
Mr. Peck had made a complaint to the FAA which led to Ms. Ferraral s ramp ingpection. Additionaly,
the other participant to this conversation, Mr. Peck, only tedtified through written documents in the
clamant’s exhibits, which provide insufficdent detail to refute Ms. Ferrara's recollection of her post-
inspection phone conversation with Mr. Peck on May 15, 2000.

Ms. Horna sand Mr. Gordon' sactions on the evening of May 15th, and the daysafter, inregards

to Mr. McHugh aso seemsto diminish any circumgtantia evidence that might establish their knowledge
of Mr. Peck’s FAA complaint. When Mr. Horna flew the Idand Express aircraft to the Opa Locka
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Airport for Mr. McHugh's inspection, the first item of busness was a request to run a cylinder
compressiontest. Not only did this test duplicate the earlier normal compressioncheck runby Mr. Peck
and Mr. Horna, it establishesthat the cylinder replacement issue, which arose prior to May 15th and Mr.
Peck’ scomplaint to the FAA, continued to be an important maintenance concern for 1dand Expresseven
after the FAA inspection. Also, turning to the eventsof May 19th, | congder it highly unlikely that if Ms.
Horna and Mr. Gordon had knowledge of Mr. Peck’s overflight complaint to the FAA, Idand Express
would afew days later actudly vaidate Mr. Peck’s complaint by flying its arcraft a couple hours past its
next required maintenance ingpection. In other words, by overflying the inspection phase point on May
19th, Idand Express acted as though it had no knowledge that an overflight complaint had just recently
been submitted to the FAA on May 15th. Had the company been aware of that complaint, they surely
would not have then afew days later overflown that regulatory-mandated maintenance ingpection.

After consdering dl the circumgantia evidence frombefore, during, and after May 15, 2000, my
ability to determine whether Idand Express had knowledge of Mr. Peck’sFAA complaint at the time of
the adverse personnd action that terminated his maintenance services becomes uncertain.  Ultimatdly,
however, the resolution of the Respondent’ s knowledge issue rests not on murky circumstantial evidence
but onclear evidence derived fromcredible tesimony of Mr. Gordon, Ms. Horna, and, most importantly,
Ms. Ferrara.

Both Mr. Gordon and Ms. Horna, the principa actors in the termination of Mr. Peck’s
mai ntenance services, deny knowing about Mr. Peck’ s complaint during the May 15th to May 17th time
frame. Although | have dready determined that Mr. Gordon and Ms. Horna were credible witnesses, |
recognize thar credibility might be chalenged based on their stake in thiscase. On the other hand, Ms.
Ferrara does not stand to gain in any manner in this case. Her exceptiondly reliable denid that she told
anyone at Idand Expressabout Mr. Peck’ s complaint definitely corroborates the denid of knowledge by
Mr. Gordon and Ms. Horna and resolvesthe issue against Mr. Peck.

Insummary, Mr. Peck hasfailed to establish through the preponderance of the evidencethat either
Mr. Gordon or Ms. Horna knew, prior to terminating his services as the Director of Maintenance, that
he had registered an arr safety complaint with Ms. Ferraraof the FAA. The circumdantid evidence is
unclear & best and is definitively outweighed by the bdievable denids of knowledge by Mr. Gordon and
Ms. Hornaassignificantly corroborated by the credibletestimony of Ms. Ferrarathat sheinformed no one
at 1dand Expressduring the course of investigation that Mr. Peck had madeacomplaint. Since Mr. Peck
has failed to carry his burden of proof in establishing the second requisite dement that the Respondent,
Idand Express, had knowledge of his protected activity at the time of the adverse personnel action, he has
failed to establish a prima facie case of illegd employee discrimination under AIR 21.%°

Bsince Mr. Peck is unable to establish a prima facie case of employee discrimination, | need not address
the fourth issue of whether the Respondent had a legitimate reason for terminating Mr. Peck or the fifth issue of
whether Mr. Peck would ultimately prevail in carry his burden of proof. Had | considered those issues, | just note

(continued...)
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Issue No. 6

Under provisons of 49 U.S.C. § 42121 (b) (3) (C), Idand Express seeks recoupment of its
attorney fees up to $1,000 on the basisthat Mr. Peck’s AIR 21 employee discrimination complaint was
ether brought in bad faith or frivolous.

Although Mr. Peck and the representatives of Idand Express did not like each other (to put it
mildly), | find insufficient evidence to find Mr. Peck brought hisdiscrimination complaint in bad faith. The
circumgtantia evidence known to Mr. Peck at the time hefiled his AIR 21 discrimination complaint and
his documentary evidence indicated a firm and sincere belief that he had been the victim of a retaiatory
termination.

| dso find the Mr. Peck’s bdlief that he was an employee of 1dand Express was not frivolous.
Based on his employee status with Idand Express up to February 2000 and his continued work on its
arcraft and retention of his Director of Maintenance title, Mr. Peck’s conclusion that he was still an
employee of the company on May 15th, while legdly incorrect in my opinion, was none the less both
understandable and not frivolous.

Smilaly, his complaint that Idand Express illegdly terminated his maintenance services is not
frivolous. Ashighlighted in my discussion of the circumgantid evidencein thiscase, theinitia presentation
of the circumstances surrounding Mr. Peck’ s discharge, most notably the near Smultaneous eventsof Mr.
Peck’s complaint, the resulting FAA inspection, and the May 15th termination |etter, do seem to point to
agniger motive behind Mr. Peck’sremovd. In light of those circumstances, and congdering that Mr.
Peck had to submit his AIR 21 discrimination complaint within 90 days of the adverse personnel action,
before dl the evidence became known to Mr. Peck, including Mr. McHugh's findings of maintenance
deficiencies, | find an insuffident bads to characterized Mr. Peck’ s discrimination complaint frivolous.

Sinceldand Expresshas not demondtrated that Mr. Peck’ sAIR 21 discrimination complaint was
ether frivolous or brought inbad fath, the company isnot entitled to the relief set out in49 U.S.C. §42121

(b) (3) (©).

15(...continued)

that pre-May 15th problems encountered by Island Express with Mr. Peck’ s maintenance work, the numerous
maintenance deficiencies identified in the May 15th FAA inspection, which were made known to Island Express, the
company’s concern over the unfounded cylinder replacement recommendation by Mr. Peck, and the additional
maintenance shortfalls later identified by Mr. McHugh, strongly suggest that Mr. Peck would also experience
difficulty in prevailing on these two issues.
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CONCLUSIONS

At thetime Mr. Peck cdled the FAA inspector, Ms. Ferrara, on May 15, 2000 and expressed
his concernabout the timely maintenance ingpection of the Idand Express aircraft, he wasanindependent
contractor for, rather than employee of , Idand Express. Consequently, in the absence of an employer-
employee relationship between Mr. Peck and Idand Express, thereis no subject matter jurisdiction and
his AIR 21 discrimination complaint must be dismissed.

Although Mr. Peck engaged in a protected activity under AIR 21 by reporting to an FAA
ingpector that 1dand Express may be overflying its next required maintenance ingpection, he has faled to
establish that representatives of Idand Express were aware of that complaint a the time they terminated
his services asthe Director of Maintenance. Having failed to prove the Respondent’ s knowledge of his
protected activity, one of the requisite e ementsof a prima facie case of discriminaion under AIR 21, his
AIR discrimination complaint must be dismissed.

Mr. Peck’ sbdief that hewasan employee of Idand Expresswasnot frivolous. Likewise hisAIR
21 discrimination complaint was neither frivolous nor brought in bad fath. Asaresult, Idand Express
request for the partial recoupment of atorney fees under AIR 21 must be denied.
RECOMMENDED ORDER
Accordingly, for the reasons discussed above:
1. Thecomplaint of Mr. WILLIAM H. PECK against SAFE AIRINTERNATIONAL,

INC. d/b/a ISLAND EXPRESS, under Section 519 of the Aviaion Invesment and
Reform Act for the 21t Century isDI SM I SSED.

2. Therequest of SAFE AIRINTERNATIONAL, INC. d/b/alSLAND EXPRESS, for
the assessment of partid attorney feesagaingt Mr. WILLIAM H. PECK, under Section
519 of the Aviation Investment and Reform Act for the 21t Century iIsSDENIED.

SO ORDERED:

A
RICHARD T. STANSELL-GAMM
Adminigrative Law Judge

Date Sgned: December 19, 2001
Washington, D.C.
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NOTICE: Basad onthelanguage of AIR 21 requiring Secretarial action on acomplaint, | will forward
this Recommended Decision and Order and the adminidrative file for review to the Adminidrative Review
Board, United States Department of Labor, Room S-4309, Frances Perkins Building, 200 Congtitution
Ave.,, Washington D.C. 20210. However, in light of the absence of regulations promulgated under AIR
21, the parties are advised to consder presarving thar rights of appeal by dso directly filing with the
Adminidrative Review Board, within ten business day of the date of this Recommended Decision and
Order, aprotective appeal of any adversefindingand concluson. Any party submitting aprotective gpped
shdl dso serve a copy on dl parties and on the Chief Adminigtrative Law Judge.
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